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OPINION AND ORDER

Appellant was removed from her position of Military

Personnel Clerk, GS-4, based on her alleged unacceptable

performance in one of the critical elements of her position,

namely, in 'Td]etermining promotional eligibility of officers

to be considered for selection." Appellant was charged with

committing a number of errors in excess of the allowable

number in her performance of that critical element. She

appealed to the Washington, D.C. Regional Office of the Board

alleging, i n t e r alia t insufficiency of the evidence

presented by the agency; unspecified disparate treatment;

harshness of the agency action; discrimination based on

un^o^ri f led national origin; unspecified prohibited personnel

practice; inadequate opportunity to improve her performance;

and failure of the agency to provide her with a wri. tter.
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performance appraisal at the end of the one-year appraise

period. The presiding o f f i c i a l found that the agency1

charge was supported by subs tan t i a l evidence and tha

appellant fai led to support her defenses. He therefor

sustained the agency action.

Appellant peti t ioned for review contending that th

init ial decision was not in accordance with law. Appellan

f u r t n e r contended that the p r e s i d i n g o f f i c i a l e r red i i

f ind ing that the agency did not commit h a r m f u l procedural

error in a f fo rd ing her only thir ty days in which to improve

her performance and that the agency sustained its burder.

of proof by substantial evidence.

On review, the Board noted that the issue of whether

the agency action was taken under a performance appraisal

system approved by the O f f i c e of Personnel Management (OPNO

was not raised before the presiding o f f i c i a l and that the

record did not establish such 0PM approval. Therefore, by

Order dated November 7, 1984, the Board reopened the appeal

on its own motion and/ pursuant to G r i f f i n v. Department

of the Army, MSPB Docket No. CH07528210163 (October 22,

1984), remanded the case to the Regional O f f i c e for the

determinat ion of this issue.

On remand, the agency submitted an a f f i d a v i t by its

Personnel Management Specialist stat ing that an OPM-approved

performance appraisal plan was in ef fec t at the t ime of its

action against appellant and an October 8, 1980 letter from

0PM approving the agency's performance appraisal plan. Also,

on remand, appellant requested and was granted a motion

requesting the production of documents, which was served

upon the agency by order. In response to that order, the

agency stated that it s u b m i t t e d no amendments of its

per formance appraisal system to OPM and that its only

amendments were those made pursuant to OPM's suggestions

in its October 8, 1980 approval letter.
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In response to the agency's submissions, appellant

contended that an OPM-approved performance appraisal plan

was not in effect at the time the agency took its action

against appellant. She contended that the plan was

substantially amended without 0PM approval on January 19,

1981, June 24, 1981, April 14, 1982, and January 28,

"1972."I/ Appellant also reiterated her contention that

the agency committed harmful procedural error in failing

to allow her a ninety-day improvement period, which she

alleged was required by both the original and the amended

appraisal plans.

In his supplemental initial decision, the presiding

official found that the affidavit and the 0PM approval letter

submitted by the agency were equally persuasive as the

evidence submitted by appellant and that the agency evidence

was sufficient to establish 0PM approval by substantial

evidence. He therefore found that the agency sustained its

burden of proof on this issue.

Appellant then filed with the Board an exception to

the supplemental initial decision, alleging error by the

presiding official in finding OPM approval of the appraisal

system under which appellant was removed.

With respect to the agency's alleged modifications of

the appraisal plan, we note that the OPM approval letter

requires OPM review and approval only of subsequent changes

concerning matters required by statute or regulation. See

also Griffin, supra, at 7, which notes the requirement

of such OPM approval. In the instant case, the agency

I/ The presiding official found the alleged 1972 amendment
irrelevant since it was in effect prior to the passage of
the Civil Service Reform Act and OPM approval of the agency's
appraisal system. Thus, he concluded that it could not have
amended the OPM-approved appraisal system.
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admitted that it modified the OPM-approved performance

appraisal system. However, the agency alleged that the

changes were made pursuant to 0PM's suggestions in its

approval letter. We note that OPM specifically stated in

that letter that its suggested changes were not required

by statute or regulation. Those suggestions related to the

development of standards for multiple levels of performance and modificatior

of the plan to clarify that/ when a special review is held

and any change is made in one or more critical elements,

an employee's signature does not evidence agreement with

the change but merely indicates that the supervisor held

the special review and discussed the change with the

employee.

Appellant has not shown that any of the changes made

by the agency was required by statute or regulation and thus

needed OPM approval. Instead, appellant alleged on remand

that the agency committed harmful procedural error in

allowing her only thirty days in which to improve when both

the original and the amended appraisal plan provided for

a ninety-day improvement period. That contention was

unrelated to OPM approval of the agency's appraisal system.

Further, appellant contended that the original section

(V)(B)(2) of the plan required another appraisal at the end

of the performance improvement period but that the amended

plan provides for the supervisor to take action

against the employee if performance has not improved at the

end of that time. Again, appellant failed to show that those

changes were required by statute or regulation and thus,

under the terms of the OPM letter, needed OPM approval.

Therefore, we find no error by the presiding official in

determining that the agency action against appellant was

taken under an OPM-approved performance appraisal system.
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With respect to the pet i t ion for review, appellant's

contention that the presiding o f f i c i a l ' s ini t ia l decision

is not in accordance with law is based on her contentions

that the presiding of f ic ia l erred in f inding that she was

afforded a reasonable period of t ime in which to improve

her performance and in f inding that the agency action was

supported by substant ial evidence.

Appellant contends that the thirty-day period afforded

her by the agency was inadequate to demonstrate acceptable

performance. Under 5 U . S . C . § 4 3 0 2 ( b ) ( 6 ) , a

performance-based action can be taken against an employee

only after the agency has afforded the employee a reasonable

^^uiLunity to show acceptable performance. That section

does not specify what period of t i m e is considered

reasonable. However, this Board has held that an agency's

compliance with section 4 3 0 2 ( b ) ( 6 ) is an element of proof

for all 5 U .S .C . Chapter 43 ac t ions . See Sand land v.

Genera l Serv ices A d m i n i s t r a t i o n , MSPB Docket $a*

Pri04328330205 at 4 (October 22, 1984). Thus/ in this regard,

the Board found that an employee 's e n t i t l e m e n t to a

reasonable period of t ime to demons t ra te acceptable

performance is a substantive right. IcL at 7.

Appellant contends that additional t ime would 'have

permit ted her an opportuni ty to correct her errors.

^rP^1 -1 .--nt' s supervisor tes t i f ied , though, that appellant

would also have had additional responsibili t ies dur ing an

extended period of time. The supervisor also test if ied that,

upon beina asked whether she had made all the corrections

«••"* -':-.u.ended to make, appellant indicated that she had.

Appellant denied that she so indicated and testified that

she requested more t ime . Nevertheless, the pres id ing

official found the supervisor's testimony more credible than

appellant's. The Boar5 will accord due deference to the

presiding of f ic ia l ' s credibility determinations since he
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was "present to hear and observe the demeanor

witnesses., " and appellant has shown no error i

f indi ngsj . See Weaver v. Department of the

2 MSPB 297, 298-99 (1980). Thus, we f ind that the

day improvement period was reasonable and compHe

5 U.S.C. § 4 3 0 2 ( b ) ( 6 ) .

Appellant contends, however, that she was entit

a ninety-day performance improvement period under the
"> /agency's regulation.zJ It is undisputed that appella

afforded only a thirty-day improvement period. Thus, t

the agency's regulation required a ninety-day impro

period, the agency committed procedural error in f

to comply therewith. Appellant bears the burden of p:

that the agency's procedural error caused substantial

to her rights, i.e., that the agency would l ikely ree

dif ferent conclusion in absence of the error. See 5 C

§ 1 2 0 1 . 5 6 ( c ) ( 3 ) - Parker v. Defense Logistics Ag<

1 MSPB 489, 492-93 (1980). A mere showing that thert

a possibility of prejudice is insuf f ic ien t . See Pa-

id. at 493. As we have found, appellant has not shown

additional t ime would have permitted her to improve

performance and thus would have caused the agency no

take the removal action. Therefore, appellant has not s

harmful error by the agency in fa i l ing to a f fo rd her a ni

day improvement period.

—' The presiding official noted that although the age
>»»«3 ample opportunity to respond to appellant's allegati
the agency failed to do so until after the hearing,
therefore rejected the agency's submissions showing tl
the regulation in question had been superseded. The agei
has not challenged this sanction. Therefore, it will r
be further considered.
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Appellant has also alleged numerous other factual and

credibility errors by the presiding official. However, the

presiding official's factual and credibility determinations

will be accorded due deference absent a showing of a serious

evidentiary question. See Weaver, supra, at 298-300.

Our review of appellant's allegations indicates no serious

evidentiary issue. Also, even if appellant had shown error,

we note that appellant has not shown that her substantive

rights were harmed thereby. See Karapinka v. Department

of Energy, 6 MSPB 114, 115-16 (1981). Thus, appellant has

not shown that a full review of the record is warranted in

this case.

Accordingly, appellant's petition for review is hereby

DENIED.

This is the final order of the Merit Systems Protection

Board -in this appeal. The initial decision shall become

final five (5) days from the date of this order. 5 C.F.R.

§ I20l.ll3(b).

The appellant has the statutory right under 5 U.S.C.

§ 7702(b)(l) to petition the Equal Employment Opportunity

Ton-mission (EEOC) for consideration of the Board's final

decision with respect to claims of prohibited discrimina-

tion. The statute requires at 5 U.S.C. § 7702(b)(l) that

such a petition be filed with the EEOC within thirty (30)

days after notice of this decision.

If the appellant elects not to petition the EEOC for

further review, the appellant has the statutory right under

5 U.S.C. § 7703(b)(2) to file a civil action in an

-luoropriate United States District Court with respect to

such prohibited discrimination claims. The statute requires

at 5 U.S.C. § 7703(b)(2) that such a civil action be filed

in a United States District Court not later than thirty (30)

days after the appellant's receipt of this order. In such

an action involving a claim of discrimination based on race,
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color, religion, sex, national origin, or a handicapping

condition, the appellant has the s ta tutory right under

42 U.S.C. §§ 2000e-5(f ) - (k) , and 29 U.S.C. § 794a, to request

representation by a court-appointed lawyer, and to request

waiver of any requirement of prepayment of fees, costs, or

other security.

If the appel lant chooses not to p u r s u e the

discrimination issue before the EEOC or a United States

District Court, the appellant has the statutory right under

5 U.S.C. § 7703(b) ( l ) to seek judicial review, if the Court

has jurisdiction, of the Board's f inal decision on issues
other than prohibited discrimination before the United States

Court of Appeals for the Federal Circuit, 717 Madison Place,

N.W., Washington, D.C. 20439. The statute requires at

5 U.S.C. § 7703(b)( l ) that a petition for such judicial

review be received by the court no later than thirty (30)

days after the appellant's receipt of this order.

FOR THE BOARD:

Robert/e. Taylor
Clerk of the Boa

Washington, D.C.


